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o R Oplmon on Constltuhonﬁhtx, {}f New Legslaﬁon to Restore Caps on l\{mecom}mlc

Damaaes n Certam 1nstanceb RN

Déar ZMr, Bremcn an'd Dr.' Turnev'-.'.'f o

A‘{ the request af the Wlsconsm Hospltal Assocmt;en and the Wxsconsm Nfiedmaﬁ Socxez}g I SO

| --._'j'haxe remewed the attached draﬁ Iesislatian which’ i undemand mi] be mtroduoed into the Wlsr.:onsm e

~Legislature. The bill seeks 1o reﬂt{)re limitations ‘on nonecenomic damages i med:cal maipractlce =

' .'Z:;_'._'actions A stmmary follows of my <conclusions on the constltuti(}nahty Gf such a measure together B

S Wlth a }eﬁa anaiyszs of the relex ant constitutzonai provssmm

I SUMMAR‘&

R 1n Je:don 3 W swmm f afienzs e m?:rpefmzfmn i mzd 200‘ W[ }25 284 Wis Zd 573 ’?O!
A ’\I W, ”d 440, all Gf the Justices of the Wisconsin Supreme Court agreed that the 1egttxm&cx of capson -

G ~noneconomic damages depends on whether the caps fulfill the test of rationality, Two Justices (Chlef Gk

T ' 'Justtce Abrahamson and lus‘ace Brad e\/) produced new doctrme in Wmcc}nsm rationahty wzth a:_- : L

Tuo concurrm‘g }ustzces (C moks and But er) wathout wrztmw about ratzonab‘{y mth abzte v

i zm 1datad a $350,000 cap even when. adjusted for inflation  Notably neither Justices Crooks nor SRR

- Butler exp}amed uh} they struck the staiumr} cap other than concluding that the ¢ap was oo low.”

L Terdon, 248 Wis. 2d 5739 289 (G moks 1 mncurrmg) These mcjuhtices agreed that reasonabief-f.ij- S o
G :'__'_Gaps would pass 5ud1c;al review. I (* Stamtom caps on ﬁ(}nc{;c}nom;c dama;e% n medicai
- malpractice cas_es -can he cosz%iziut;onai ) s - Tl
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Thres }ustzc:es (Pross&r W Icox and Roggensack) in theu dlSSBmS found the siatuiory cap - _'i;'. BRI o
S 'reasanabie and sustamable as apphed ‘Hence the whole’ Court, for dlﬂ‘ennﬁ reasons, apphed @i
i '--_re&sonabieﬁess test. No Justice favored a hsaher if:\ el of judicmi scrutmv ihan reascmab eness ARG

1;; my opm;on ﬁle pmpf}sed leg,lslatlon i Cc}nstttu&onai and w;ii cure the defects assoczated': SRR
O 1th the presem cap O nONeconomic damages found by the Ferdon caur‘c ‘There is morethanan =
e ;'3'adequate basis to find ‘that- 1e§,:siat1\;e enactment of a cap of S’?SO 000 on noneconomic damages in
o omedical ma practlce cases is rational and reasonable and will overcome objections on equal protection ©
oor right to jurv mal ﬁrounds The pr(}posed Eecnsiatlon passes a Iatmnahw test for the foiiowmg,
_-}‘eaqgns . . ; IR o ol

i A $75{} ()OO cap on noneconomic damaees should satxsf‘v the doubts {}f Jusﬂces Crooks and_ S L
- Butler who flunked the $350,000 cap even after adjustments for ;nﬂatzon Netﬁhex ‘of the o -
. Justices mdzcated %hat an auiomatw ad;ustment of the amount of a cap was necessary te me&t P

- ;_'é:hm constztutmnal cencerm

:fzwld ;udgments mfecied bv emetmn RIS

R .suf‘fermg av, ards do m‘}t Iend themseives tc useful mmparssons

iI ANA LYSIS

Lemsiaﬁon ”vfust Pass the Ratmnahty Tesi: L

i I f’ udrm v, W;scmgsm P ¥f1€i‘if§ C ompw;saimﬁ o zmd the entire C{mrt aueed thai the.f P
S ccnsﬁtmt;eaaﬁiy ofa cap on mneconamzc damages must fulfill the: zaf;onahty test.: See F c’fd()ﬁ 284 g
G '&i?;:x 2457349 | 54- 65 {Abraiaams@n Cr and Bradley, 1.);4d., 9 196 {Crooks, J. aﬁd Butler, 3) id. ‘f..'- R

sl 227 (Pm%er } ). id., 9320 (Rog g,geﬂsack 1 No hlﬂh{:f}m ei Gf ;udxc;al scmtmy receweé supp{}r{
Conas ihe Gplm(}i} of C hief }usﬁce Abrahamsen states ' » ST : 3

i LﬁéiSi&tlQﬁ seekm 1:0 mamtam access to he&fth care and io m;mm;ze heaiih care cos‘{:, u,‘nich_ SINEHE i

i award bya ‘judge orjury where the sight and plight of a victim can dommate }udg,mem One R L
- cannot escape an obhgatlcsn toseta ﬁgure Qn norxeconcm;c damages bui one shou 1d qeek to

_"_-"in part;cular cases Where courts award noneconomlc ciamages ihose éamaoes iack .
"-j'fcompafabxhtv wnh awards in other: settmﬁs because of hm}ﬂv sub}ectsve fa,cizors Pam and S

o ~takes ““one step at a time” passes a 1at:0na11ty test.The “one step at a time”” test has well o
B _estabhshed judicial support but 10 opinion in the erdcm Itlgatic)n focused on that doctrme SRR
ieglsiatwe setting of' caps on noneCOnomic damages rests on more ratzcmai Gronnds thanan
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i Nelther party m the present case has arg,ued that we sh(}uld apply ihe S

"'.'--".;'intelmedf&te level of review. We e agree ... that rational basis, not strict -0

' . scrutiny, is the appropnate level of bcmtmy inthe presem: case. The
:_' ’ranonal ba31s levef of sarut;ny i8 therefore app 1ed in the present case

: .fefdon 284 WIS 2d 573 ﬁ; 54 66

IO The three dassentmg Justices afrreed that caps on. noneccmomic damages must S&tISf}":_::'
"'.'-"_'rat;()nahty, ithough they chastise the' Abrahamson»Bradley ‘rationality with teeth” doctrine as:
o innovative ifnot unprecedented ‘Not a word : appears in the Crooks/Butler concurrence that commits TR T,
them to support the “rationality with a bite” doctrine.- ‘Hence they appear wﬂhng to aceept better DAL
e drguments for ratmnahty whzch sureEy mchdes a higher cap - BHS AN SS

s The htgher Ievei (}f scmtmy tng ered by faﬂena}ﬁy wzth a bzte (or w;th teeth) recesveb mi‘s{ed_' S
(R rewews by courts and ‘other. scholars _ ;S(:‘e Fe ’zdmr,_284 Wis. - 2d 5’7.3 78 n 90 {(citing Juqt;c:e_'._-' o
" Thurgood Marshall’s critique in City o of Cleburne v, Clebuirne Li ving Cir, /473 U.S 432,478
_.':3-_-;;( 983)). Indeed that test appears unique, if not un@recedewed m Wmcensm Notably meessor' S L
- Lawrence Tribe’s treatise on constitutional law concludes that this framework of analysis presents o
~significant dangers of reviving the repudiaied doctrmes of economic due process discarded inthe =

i _wake of disapproval of Lochner v. New York, 198 U.S, 45 (1903) éeei erdon; 284 Wis. 2d T304

218-220 (Prosser, J. dlssentme) (citing 2 Lawrence H, Tribe, American C oﬁsmmfoﬁai [ aw § 16 3"' TRt e
- (2d ed. 3988)) see a!sa fd f’?@} n 95 {Abrahamsen C } ) (cmncr Tmbe sz;pm) i AL

\Egnecenomac Damages sz‘fer from Econom;c Damages

: The fundamemai error in }’ e:d{m hes inits conﬁzsmn of noneccmemlc damaﬂes wzth__._ﬂ- S
_ ecgnom;c trul} compensable damages. The fmmer lies maﬁc’mon that money can pay for painand L
: Suffermg “The latter rests on solid €CONOMICS - zdent;ﬁabie expenses must be paid ’\/Ioney wxii aot} BRI EREI

S cure pam and suffermg it can pay for out of pocket expemes

o Caps on ecencmzc damaﬁes are harder to Sustam than ca;;s on noneconomlc damages éee : e S
o John CP. Goldberg, The Constitutional ,Sfaz‘z;s of Tort Law: Due Process and 1]1{2 Righttoalawfor, = 0
. Redress af Wrongs, 115 Yale L] 524,62 2(2005). The Yale am(:ié: has arguments that one findsin
< the Abrahamsonfﬁradley Oplnloﬂs inf m a‘{m bui uni;keihei er doﬁ GPE!HOHS zhe W riter {ilsimrruzshes_. BEe

o ':_ecommxc and ; noneconomic mjurles

- A S?SQ’;GO{} CaBReSts 6_1'.1 -Réfional i_’r.inéééiés[jf S S
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T e f em’mz case aame 10 the Wrsconmn Supreme Ccmﬂ: orﬁy aﬁer a challenae m a 3?(}{) GOO_ 8 e

o 'f}}am and suffering award ‘Hence, if there had been no appeal that amount would have sausﬁed the -

. victims. ‘Data suggests that a $700,000 cap would embrace most noneconomic damage awards, and
- hence the reasonableness of ihat figure. The' prop@sed hl,g.;her limit of $750:000 requires }ustices '

- “Crooks and Butler to refine and explain ihelr views, and it demands an expianaﬁon from Chief Justice

- Abrahamson and Justice Bradiey who also opined that the $350,000 limit was | “too low”. Ferdon,..

- :'_:284 Wis. 2d 573, 111 {Abrahamson Cl1y(*We have said that a statutory iimit on fort recaveries 5

:':'may vtolate ec;ual protect;cn guaranteeg af the limitation is harsh and unreasonable that 1s, it thg_'_'
. Hmitation i IS 100 low when considered in re}atmn 1o the damages sustamed % id.. " }80 195
E .-*._;.'___(Cmoks I corzcumng) The\; Opened the doer to arauments that they must sustam a hwher zmxt PRARTRE

: ‘Af isconsin can’ haw a consntutzonal cap on noneconomtc S
damages in medical maipractlce actions.. and the cap must not be set
“solowasto defeat the rights of Wisconsin citizens to jury “trials and 0.
1egai remedies for wrons:,s mﬂrcied for which there shmﬂd be redress

L !4e1d0}2 284 WIS Zd %'?3 ﬂ }96 {Cmoks J cc}nsumna} Data suggests t%lata%}"i[} GQO {:a,p v»ould gy e
" embrace most noneconomic data awards, and hence the reasonableness of that figure, The Ieﬁasianvé s

o 'record and hearing testimony teceived on 2005 Assembiy Biil 766, ‘which included a iower capbut |

i pmvxéed suppc}rt for. ram}nahty and reasenabienebs of certain ether caps: underime the conc:}usmﬂ that . - o
Lola $’?50 GGO cap aﬁow& compenbanon for a 1arge number Of pam an{i szuﬁrs:rmci mcnms .

Mamtalnmg Access to Health Care and Centamm Meciical Malmact;ce C oc;ts is Rat;onai - SR

The focm Of new ieg_“,;siatmn rests on mamzammﬁ acbess to health care m paﬁ bgf contammc S Rt

. total ‘medical costs - the cost’ of ma pracnce msurance coveraae dees noi mlmedxateh follew a R

:reductaon oi costs ST

i The Umted Siates has ﬁle iargest hea}ih can, COStS (}f an3 naﬁon and Spends a Earg,er pomon
S .-.Of 1ts gross demest;c pmduct on health care than ‘any other nation. See 4;11@;1(,5: s Health-Care ~ 70

'( risis: Desperate. ] {easures, The Econotmist,. January 26,2006, at 12 and 25 (U8 E{iEUOH)'.f.-: o

_ f&menta s health system is a monster,” reports The Econemls’{ Id. at24. Leusiaﬂon dts;wned to- o
: .'-.acorztam or controlsuch costs are commonpiae@ Wisconsin’s 1egssiatur’e Idnn‘ﬂhed a heal ih care mszsj RS
ascarly as' 1975 F wcfﬁn, 284 Wis 2d 573.9 229 (Prosser, J.| diSSﬁi‘iimU) Itis be&end beliefto ﬁnd_ N s

- thatan aitempt 1o contain health care ca sts by limiting damaues is “unreasonable.” The questions are R

- -_Wherhef the attempt to limit damaaes rests on arbiirar‘y or reasoned vrounds “The questx{m éoe<; nm S

B . tum on the effzmencv of "the preposed femedy, only on the reasenabienehs e{' ihe a‘ii:empt



}ustlce Pmsser 5 dlssen’t in }' e;dm? remews gustlf catzons For the cap 011 noneconﬁmtc_' L
damaﬂes ’Ihose jUStiﬁCﬁtl(}ﬂS remain in p ay today, but require updating.  The leﬁzsiature s 2005 0
Task Force on this issue as well as hearmgs on 2005 Assembly Bill 766 brouvht those justlﬁcations ap
to date Those hearmcs emphaswed (and any 3dd1t10na§ hearmgs should emphasaze) ihe follomng S

TR

“Mr. Stephen F. Brenton "~

Susan L. Turney, M.D,
i Februmy 24,2006 -
PagDeS S

: :'Caps on dam&ges ensure adequate compensatzon at reasonable cost - the caps on’ T
' NONEConomic damages promde the necessary ba}ance o ‘the costs needed to ensure . |

- that the extraordinary guarantee of all economic damages provtded by the Wzsconsm SuE
' '-'"3';m€dlcai habt 1ty sy;tem c;eated by Iaw can com:mue R S

. _'_.:.:.'The cap hefps to reduce the s;ze -:}f maipracnce awards and the cest {)f msurance bv o
...gromotmg predlctabahty ' ot e SR ORI

Apredtctable medscal maipracnce msurance market ;s necessaly to aitraci and retam R
" health care pract;tioners in Wisconsin and, thus, is necessary 1o maintain access to
.~ health care pamcularly for winerable papuiai;ons most at ﬂsk for IOSmG thexr-'--". )
"f_-:_?ractatzopers anci U S SISy S e

g ';'I“ he cap pmtects the asse‘i% Of the mjured pat;en%s and famlhes compensatlon funci .' ST

Samnc Cosis and ?\ffamtammg Access One Steo at a Time _' S .

The Umted States Supreme Couri haq sustamed acamst due process and equai protectlcm'-

- -'chailem\es econom:c ‘and social iemslatloﬂ that adciresses large. probiems ‘one'step atatime” A T

o 'ieg,isiature ¢an underiake 'reform ... one step at a time, addressing itself to the phase of the problem o

- which seems most acute to the legislative mind." McC ‘omell v. Federal Election Commission, 540~
8093, 207- 08 (2{}03) ‘Notably this standard : WaS applied even where legislation limited speech and o
" hence reqwred a higher dewree of judicial scrutiny. ‘The standard citation for the one stepatatime =~
RORT doctrme is Wiiliamson V. Lee ()piimi 0}‘ (}Maﬁoma f;zc 348 b S 48 489 (1955) Wherem the TR
. Court Sta‘;ed | ' S
' i .The problem of Ie&zs atwe cIasmﬁcat;on is a perenmai one, admzttmé, Sl

B - of no doctrinaire deﬁmt;on E wls in the same field may be of different B

"_d1menswns imd prepomons requuam dszerﬂm remeduﬂb Or S0 the'_ v
~legislature may think: *Or the reform may take one step-at atie,
~addressing ﬁﬁeif to the phaxe of the problem Whld‘i seems most acute

o to the Ieélslame mind. The legislature may select one phase of one 3 e
o .f.ﬁ.f eld and app]v a remedx ‘{hcrﬂ- ﬂeﬁlectuw the others ' : e

o ﬁ/iifzcwzsmz 348 U S at 489 (tzmnom Gmrtted}
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Me{hcal costs and the cencomstam access pmbiems ger;efaie }arge pr0b1ems that a reahsnc e

:-'.les_.,zsiative appmach cannot so%ve aii at once Cost problems are cemmonly addressed piecemeal

o The Chlef Justlce 5 opm;{m in I em’oﬁ conciuded ihat the cap on ncnecanomzc éamaﬁes dld" o
o not 10wu’ medaca] malpractzce insurance premiums and hence failed as unreasonab%e and arbitraz’y

'284 Wis’ 2d 573, 9 113. The focus on the costs of malpract:ce insurance mzsieads Costs arethe - :

S The Chlef Jushce s opmlon n } “er d(m concedes that one éoliar out of every $ OO Df health =
g {:are costs can be traced to malpractlce reiated costs.- 284 Wis. 2d 573, 1} 164. Small to be sure, but

s ‘the one step at a time doctr;ne doesnot flunk alaw whichi zmpacts costs Chlef Justice Abrahamson S

G _and }ustxce Brad}ev faﬂed to banor the one step mle Nev\, iegasiatu}n can repa;r that fasiure

S Three Jusnces sharpiy comest the tmaal Impaci reported in the Abrahamson»BradIey Oplmon SRR
L E\exther Justices Crooks nor.Butler addresses the conclusion that caps have little or no impact..
L .'Hence ﬁve Wiscorzsm ustices (these ‘iwo ‘plus the dissenters) appear opento a showmﬁ that caps" SR
""_-'have an impact on maipracttce insurance costs and premlums Sucha showmg, was made by the 2005~ o
Tht Legtsiame Task Force on medical malpractzce issues and at the hearmgs on 2005 Assembly Bill 766
-~ The economies may tum cut Ver} smali but any amount even a 1% cost savmﬁs sattsﬁes the one'f"_ SRR

& -f_step ata tlme docmne e

T problem and when cests become smailer the insurance 1o cover them W;ii eventuai!y but not quzckly,'ﬁ_' HE S
~+drop, Insurance premiums do not, and | cannot, be traced immediately to costs. Insurance aiways has-
Cioto co&zerlaeses incurred in the pas‘i but which are not ;mmeci:a‘tely reported Maipractlee events ma} R
'-_'net ’De rev eaied for years but msumzzce purchased today must cover fumre cialms unknown now S

It IS lmportant m note that the Cost savmgs and stabﬂxty m the medmal maipraet:ce msurance'-' i

o 'market created by a cap aiso heips 1o’ Stabz ize the employment market; dir ectiy Impact;ng access 1o ;
© . bealth care. Again; such an impact does not need {0 address the access zssue in 1ts entlretv but can be" S
SRS part of a“‘one step at a t1me appmach o addressmg a :altfrmﬁcant pmbiem S -

Emdence of receni Iuﬁh awards fer noneccmezmc damaﬁes punctuates the dlssemmo opxmoﬁ' S

: f'un}ustmed damaﬂa awards ihe‘.r are part of a national pmhlem A Dane Count} jury award of more'. S

- than $4 million in noneconomic damages ceupied with the same amount Gf CCONOIMIC dama&es w&s o

e res:em}}, r&parted in The Wxscoﬂsm Staie Jaumai Febmar} ?806 at 8 10

in i Liﬁf()ﬁ “See 284 Wis: 2d 573, 44 250-55 (Pmssef ¥ dlssentmg) ‘The 2005 chpislatwe Task Gy
- Force on medmal malpmc‘{;ce §>SL§€S and hearings on ’?’(}OS ﬁsssr::mbly B;Ii 766 supplemented those fj: i
© . data. P;eb;cifmt Bush’s State of the" Lm{}n a{idress on Januaﬁ/ 31 2006, mcludﬁ:‘d references to
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: .f'Compar‘g_nqNoﬁecoﬁcmac' Dam'&'ges Awards Mifs';Eéads -

_ It is not rat;onai to eveﬂuate ali awards f‘or noneconomic damaaes as Q()mparabie Th:s error _: e
'.by 1he Ferdon majonty demands refutataon I{t requires a sub;ecﬂve judgment to quantzfy wmry i

. anguish and griefin a specific case, but it is 1mp0551bie to compare those aw ;ards as they appear in - s
- different settings and in different people. Indeed the justice and utility of pain and suffering awards e
- has long been’ debated, see Jaﬁ‘e Damages for Personal [;r;wy The Impact of Insurance,. iS Law &

.Comemporary ?robiems 219 2?4 225 { 1953) but 1t remams settfed law ?eopie {fiﬁ‘er ;n thelr SR
' "-'_"{feehngs Gfpam P . : L s : B

The discr;mmatwn whlch traggjered two Jusﬁtces to ﬁnd a \fioiat]on of equai pmte{:ﬁon m E i

L F erdo,f;r lies in the dzstmctmn between caps on compensation for. the most ser:oualy hurt and no caps .
- ofor th{}se less sersousiy hurt. This led Chief Justice Abrahdmson and Justice Bradl ey to conclude that

o '."-.'.the “cap 11xmts the claims of those who can least af‘ford it 7 F erdfm 284'Wis. 2d 573 .40, Here 8

.+ the Chief Justice refe:rs to noneconomic damages as unaf’fordable She thus C(mfuses NONeCONoNIc
- damages with ecenom:c damawes She continues to say that caps produce dlmmished damag_,es for oo
~the most serious pain and suﬁ'anng, whﬂe ful iy mmpensaimg the less serieusly hurt - Anaward for =00

2 economic damages compensates - that 18 the proper measure.” It offends reality o’ %av that mgney'_____'_.'.-- T

_-'_".compensates for. pam and suﬁ’enng ‘money does not ehmmate (ie. campensat‘e for) pam Sl _
B IHE *\Eoneconomxc Damage A'wards Rest on \fiam; ‘Jar;abies S S SR

S Even 1f two' people ﬁave eimllar pam and suffermg then’ {:ompensatlon mewtably dn"fers The- 3 _ _
perceptzons of ihe decas;on maker (jury or judve) the advocacy of counsel, the appearance of the = 0

_:_"v;ctams ‘the :manner.in which counsel’ presents a case, etc,, aﬁ affect the outcome of suits far?'““":_- o

~ - noneconomic damages and the C{}mpensaiian awarded by juries,’ See Melvin M. Belli, The Use of - =
L Demonsirative: 5 wdeﬁce in Achievi ing the. Mme Adeguare siward 3-35 (1952} No: ob}ectwe_'-_” e

- guidelines measure the money equivalent of pain and suffering. “[{]t is impossible to makeanexact =
A evaiuatton of the value Gf pam zmd suﬁ’eﬁna Epstem { ‘ases d) Mmenals on { o}!s 8?} (6th ed : s

..,_: 599%)

' ".'-'.Noﬁ'eccn'oﬁlic Dama'sze' Awa'rds 'Stiffer fro'm"A'rbit'rarines's" R

Dﬁbplfﬁ: ﬂam our toft sy Stem uses money ‘io fecOGn;ze ihe wgrih ef av mtxm s Quﬁenno even'-'_ S

_-"mhafe the calculation defies ‘economic anaiysas or %(}g,lc Caps._ appear the. onhf alternative to =

'-.-"umesmcteé and ess pf;.,dlctabiﬁ arbztrar}f awards, The sub;actix e element i in 56%11:10 damag,es makesf

o ;mposmbie ;f not irrational to compare awards, let ak:me conciude that'ther more severely m}ured get :

" more than the less-injured. Pain and suﬁ*erma damaﬂeb depend more on the fact finders perceptions :-_:

_i'_than up{m any’ objective factor Awards for pain and suffermgj iherefme rest on significant .

o 'sub ectn m b\f demsmn makers and hence the maccuracv {}f cemparms.. aw ards Ob;eczweiv a moﬁ,_-_'- SR
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i 'serlously m;ured perscm may receive 1ess than a iess seﬂously mjured counﬁerpari %amplv because of. s _: i
+ the manner of presentation, the abxhty of counsel to persuade etc. Caps set in legislation’ haw thef'_' ERLRRT

- merit of predzc’iab;hty ‘Capsreston 1eglslatwe debate and rewew where emotmnai con31derat10ns can

- be muted by time, by temperament, and by, the 1e<nslame process. When a judge or jury assesses.:' S

. noneconomic damages the resuitmé award rests more on Subjecme fact(}rs %han awards hmsted by a'
] .:_-._Eeglsatuie : S e - B L

S -'XViSCo'ﬁsin':'Laiv 'S'et's the"Sécpe of N’oﬁécbﬁoﬁaié'-I)a'maﬂés'.r R

o Awa,rds for noneconomic damaﬁes -rest on State Iaw and are- not constltutfonaﬂy reqwred s S
S Some health care ;)rograms do not allow noneconomic damages Far example Medicare & Medicaid - - S
- ';'ehmmate damages for pain & suffering’ Cemmoniv however, states award unquantiﬁabie damaﬁes_ Sy

for loss of enjoyment in life. ‘See, e.g.; Mci)oﬁgat’x Garber, 536 N.E.2d 3?2 (’I\& Y 1989) The i o

S en}mmem of hfe Stands as an equnaﬁem ()f an awa,rd for paln and suﬁ‘em}g

IR Even beiore the enactment of the 14th Amendment C()UI"ES hmlted awards in tort smts ﬁ: they_ g o [
ueze feund excessive. In 1822, Justice Joseph Smry, s:ttmg as Circuit Justice; oréered a r;ﬂv» mai A e
S -:3uniess the plamhff agreed tc) a feductzon n hxs damages He stated 184 Vears ag,() ' - LT

P -As tca the quesmon of excessne damaoes ’{ azzree that the court mav e
SE grant a new trial for excesswe damagges Cltis mcieed an exermse of TR R
dan .:dHCthEOII full of delicacy and éfﬁmuity But, if it should clearly =~
e appear that thej }ury haxe cemmstted a Gmss error or have acted from o
- improper motives, or have given damages excessive in relation to the -
- personor the i mjury, it 1s as much the duty of the court to mterfere tol'-_ il
o prevent the wrong as in any ﬁther case SRR SRR '

: ‘ﬁ:'fBzam v ]mle ;9 F Cas 760 76} 62 (CC Mass 1822)

3 If a judge hoids pewer 10 hmxt damaﬂes it shoulé foiiow that '50 also does a §emsiature ;n"'_ -
_:_'__ﬂnactmg statutes. Courts outside Wasconsm have deferred to state ieglsia‘tion desg._,ﬁed to protect doe

- process and check excessive awards based on noﬁquant;fiable data. See Ferdon, 284 Wis 2d ST3. 4 o

L 1750d )31 E«aiZ(Prosser J, dissenting). Due process can 1mposeasubstarzt1wiamlt on the size an'’ o

“award of n none{:(}nomac damages justas due process limits punitive damages awards. See 7 acific Mut.

o Life Ins. Co. v. Haslip, 499 U8 1 {}990} TXO Produciion Corp. v. 4iifcmce Resomrces Corp.| ’309';;' ;..: SRR
U8 443 (1993, BMWU}‘N Am v, Gore, 317{’;’ S ‘3"5) (}5 {ﬁ‘}%) {Gmsburs@ iR dzssenﬂmr} {rab
ooof state iaw iimlts on pumtwe damaﬁes} S

Z' Wzsconsm 3 Equ_al "Pi'"b_iec'ti{m Doctrine
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The Wxsconsm Consmutton has 1o, expiacxt tquai pretecn@n Eang,uagje but rehes on a

. "-.COHS’U' uctmn of Article I, section 1 of the Wisconsin Constitution. For 1 many. }ears Wlsconsm equa} SR

o protectlcn law ad»anced in lock step with L S, Supreme Court mterpretat;ons “The influence of an:

article by Justzce William Brennan, Sa‘afe Constitutions and the Protection of. Indmdna/ Righis 90 R

o Harv. L: Rev, 489 ( 1977). has led some state’ courts to mterpret their own state: constitutton as. |
o _'affoz'dmg, more than reqmred by the Umted Siates C 0§stitut1<}11 I erdmz lllustrates ﬂns :

The Maiorltv in F em’an Rehed 0n Opzmc}n not Law

A mncai weakness in the by eidm: opm;on Iles in WHY the sever;tv of pam and :,uffermg ik

justxﬁes caps “One harbors the Suspzmon that two of the Justices rest on their’ moral or emot;onai_._'ﬁ_
3 "dlsapprovai (}f the classﬁcatl{m However, as Justice Sandra Day O’Connor observed, the United o
~States Supreme Court has * ‘never ‘held that moral dlsapproxal wzthaut any other asserted state

o _mtez est, 1s a sufficient rationale under the Equai Protection Clause to justify’a law that dxscr;mmates i S
S amang groups Of persons L ameme V. -fexm SQQ b S SSS 382 (2003) (Q C ormor I, concumn(r) S

Wlsconsm § Rrs,ht to Eur‘; Tnaﬁ Prowszons

Wisconsms Censmu‘i;on spec;ﬁes thai the nﬂfnt ci tr;ai ‘i}y 3un shaﬂ remam mweiate but: S

o _'_does not def ne when that Tight exists. Al of the Justices in Ferdor would sustain a proper legislative

. cap on noneconomic damagjes “and hence new legislation need only satisfy the four justices who o

2 “found the cap 'too 10\;&; - Statutes such as the Federal Empi@% ers Liability Act (FELA) allow ajury SE
Loto make awards for pain and Suffermg See Norfolk & Western Ry.v. A} ers; 538 U.S. 135 {2003).0 S0
S No decision af any federal court holds that the 7th Amendment feqmres a jun 0 spemf} / the dollar

S Abrahamsons opinion in I’ etdmr c{}ﬂciudes that cansﬁtuuonal chaﬂenges . against ananonal cap

~amount of a pam and- suﬁ‘ermg., award.. Indeed a law review article, c;i:eci in Chief Justice S

":."On noneconomic damages - - are of quest;onab]exahdzt} - Kevin J. Gfell, Note, The C ()mz‘mmonai o
g _-'-_ami Econmic fmpizcmmm of a National Cap on Nonec(momfc Damages in Medical Mal’pmazce_' e

B _Acf;(;m 1ﬂd L Rew 7?:: 798 (7(}04} {c;te{i in ie‘rdwf 284 Wis 2(:1 573 ‘] 17 1. }2)

The x;Oht to a Jun tr;al d{)es not necesscmly embrace the nght toa paz’twular remedg %ee S{,f'fof” '-'

iy Me{mpoifmﬁ Pa!haiogfsz‘s P.C.U851P.2d 901, 907 (Colo. 1993} (ahefe the C{}lemdo Supreme :'_ |
Courtupheld amedical inalpracnce av»ard hm;taﬁon) see also !’z;ﬁmﬁm e n{;sza‘! ] f??{:‘.? gemj %eus R

_- :__(3f Rfd?m{md fnc \09 S E Zd 307 (Va 1999}

R Leﬁlsta{;en must comply mth ihe 3uw mal nghts C{}ﬂ’[tﬁ"ed b} the ’?th zfsmendment as dpphcabie : S S
R -_':‘io staies because of the 14th Amendment. The Supreme Court of the Lmted States has not ruled on . S

S ]-vx hether the 7th Amendmerzt embraces a ;urys rnrizt 10 dctcrmme {iamaoes fcar pam and suﬁer;ng
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e Legislatures commoni§ spemfy the nature Of remedres dnd cm ass:g:)n theu‘ caicuiahon toa jury See'- ;
o Norfotk & Westérn Ry A;ers 538 U.8.135 {2003). " Thusa federai {h%‘mc‘i court rule d: L

CERh Pammﬂaﬂy in the area of damag,es for pain-and suffering, the legislature acts w1thm its power in oo

ERAR _-'.'creaimﬁ xeasc}nab}e limits on the causes of act;(m and recmerabie damaves it choases to allowin 1he_ L

' -courts of !aw f raﬂfdm v Ma da M(}f@f ) O!p 704 F Supp }325 1331~3’? (D Md 1989)

RRES Even i 1}1@ 7th Amendmezm requsred a jury to evaiuate medlcai malpraﬁttce awards the jury LU
S could oni} decxde taat damaneb for pam and suffermg W{}uld be appropnate The 3mount ofthat:
oo remedy is ol a jury issue because. the scope of the remedy is an issue of law, not anissue of fact.

- Thus if the 7th Amendment reqmred a }urv 1o evaiuate medical malpractice awards{a’ big 1. the }ur}"_'. RN

o _"'.eould orﬂ} decade that damages for pam and’ suffermw would be appropriate - The amount of that

- remedy is 10l a jury issue because the scope of the remedy is anissué of law, not an issue of fact.” In N

L Cooper Indusiyies, Inc. v. Leatherman Tool Group; Inc., 532 U.S:424 (2001), the Supreme Court Lo

o ruled that ajury award of punitive damages did not comtltute a finding of “fact” within the 1 meaning S
. “of the 7th Amendment, ”‘“he same prmczpie apphes io Jﬂe szmﬂar}y subjecme calcuiatzcm ef a pam_ RN

B _' -and suffefm,g, award

S _'_:.GordonB Baldwm _ L
g -';E\que@asmm Emerztus I’mteqsor Of Law ;'

S Umversztv of szsconsm L&w SCh{)Gi

L Adient 096220001 SB0T232803 L






CURT GIELOW

State Representatwe

Testrmony on AB 1073
Caps tm Noneconomlc Damages m Med:cal Maipractlce

Senate Commlttee en Agrrculture and Insurance March 6‘*’ 2966

She 'Mr Chalr and members Thank you for hearing ﬂ’lIS proposal thas mornmg

S j_' As you knew untll recently Wlsconsm had ong of the famest and mest envzed medlcai hablhty
7 systems in the. country. The goal of our. medical hability system was to address the basic need for
- affordable and accessible health care Whlle providing adequate compensatwn for parties m}ured
-~ by medical’ malpractice.- Thzs goal was advanced by. providing unlimited economic damages to
' parties injured by medical: malpractlce ‘by guaranteeing that 1n3ured partxes would receive ail
‘. amounts awarded to’ them ‘by establishing the mandatory Enjurcd Patients and F amilies -
SR Compensatmn Fund and by hmltmg awards of noneconemic damages (such as awards fer pam

e :_: ThES bdl seeks to reestabhsh our bdianced medzcal hablhty system by reestabhshlng a: hmit on’
© - ‘noneconomic damages while addressmg the W;sconsm Supreme Court {ieczsmn ihat found the
_.--iimlt on noneeonomxc damages unconst;tutlonal SRR R

o .Thzs bill reestabhshes a hmzt on noneconomic damages but mcreases the hmlt 10 S750 000 a 67
. percent increase over the apprommateiy $450,000 limit struck down by the Supreme Court. In
. addition, this bill would require the Board. of Governors of the Injured Patients and Families
R :'Compensatlon Fund to submita report to the Leglslature every ¢ other year recommendmg any .

- changes that should be made to the limit on noneconomic damages, mcludmg reasons for any ' : S

o :recommended change {o ensure that there isa ratxcmal ba31s for any change

' e Thzs bill exphcatiy oatlmes the Legzs}atwe purpose ﬁndmgs, and conciusmns that are the basm
-._fer a balanced medical. habihty system that includes a reasonable limit on noneconomic -
'damages The hrmt in thls baH 18 based on stmng documentary ev;deﬁce and cempeihng

’\/i()re

' State Capltoi 190 Bax 8952 . ‘Vfadtson, Wzscomm 53708 89:32 {608) 366-0186 » Toll-Free: (888) 534@023 . Rf.p {Jseiow@legis state widis
R : : I)istnct ?O Bt}x aOécMLquon, WISCORSIH 539920 (262) 242 2728 R B RN R R



o -:(Contmuoci)

o -.We ask you to support protectmg access to health care throughout WISCOIISHI and to support : :_' BT
el reasonable compensation for persons 1njured by medical maipracuce by joining us in'sponsoring - - R
ER ‘this bill reestabhshmg W1scensm s baianced medlcal habalzty system that worked So weﬁ for SO b

'_manyyears AR S SR i B S

o -::.-_ 1 hope the comm;ttee wﬂ] recommend AB 1()73 for passago Thank you

U SBill drafisMedmal2 LRB 4309\AB 1073 SENATE testimony.dog

o _ftost;moay roco:vod at mulﬁpie 1egxsiat1ve hearmgs Thzs evzdence is the bas1s for the lcglslatlve o o S
" finding that a’ hmzt of $750,000 on noneconomic damages as part of a balanced medical 11ab1hty A
o system roprosents an appropriate balance between providing reasonable compensanon to persons SR
o ﬁ;_mjured by medical maipractace and advancmg affordable and accesmb‘ie health care for alI
B _3 "-Wlsconsm citizens. T : A

R As you know AB 1073 passed the State Asse:mb}y last woek Tho bﬁl plcked up one o
" amendment en route to passage: 'AA1 was a technical amendment to insert'a forgotton Word at oo
* the end of a sentence. AB1073 passed the Assembly (as amonded) on a final vote of 77- 22 w1th R
2 pazre:d This compeihng aad 'b1~partlsan result mdwates ihe support for AB 1073 in the '
".'_-""Assembly i SR, e
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2005 Assembly Bﬁi 1073

Good mommg, Senater Kapanke and comm1ttee members My name 1s Damel A L

v Rotﬁer I am the managmg partner of Habush Habash & Rottler in Madison WI I

S serve as the ?res;dent of the Wxsconsm Academy of: Tnaii Lawyers (WATL) On behalf SRR

of WATL I thank yoa for the opportumty to appear to testlfy today agamst AB 1{)73

S W}nch caps nonecononnc damages m medzcai maipractxce cases at $750 OOG

Our Wlsconsm Censtitutzon grants cmzens several 1i ghts the nght to tnal i)y

. jury, the nght ‘to remedy, the nght to due process and the rxght to be treated equally under | '- i _' - ¥ L

: the 1aw WA’I‘L is dedlcated to preservmg these vezy 1mportant nghts for our chents

. .Every da}f 0111’ members represent peop¥e in the state of Wzsconsm who necd these nghts B S

el '::_-protected Courts are plaoes where peopie can go to have these nghts vmdicated Not the _. : :ﬁ"_:
-"-._-Leglsiatzve or Executlve branches Cﬂurts then serve umqueiy different functmns than g

o - the Legxslature or Executzve branches As Senator Lmdsay Graham recently remarked

o while discussmg Jud1c131 mdependence courts are piaces peopie can go that pOlIthS often ) e

i :_ If ' won’t gzve them access tca Where the unpopular can be heard the poor can take on the RO



_ 'nch and the weak can take on the strong That is why WATL oppeses any cap on. e
- damage It 1s fundamentaliy nnfaxr to those mjured fhrough no fauit of then' own

The proponents of thxs 1eg1$lat10n have sought to portray Wasconsm when 1t had a |

| ""'-ca}), 50 havmg a fair and }ust system medical habﬂlty SYStem It dld not. The Sup reme

i ""'-Court said it dzscnmmated agamst the must senously mjured The Court sazd “when the :_ . S

.':leE"lSIamre ’Shlﬁs the- economic burden of medlcal maipractice from i msurance compames i

i .;' _:and neghgent hea}th care prowders tc a smail group of Vulnerable mjured patzents the

R leglslaﬁve action does not appear ratmnal No ratlonal haszs CXIStS for forcmg the mOSt Sl

S _severeiy mjured patzents to prowde monetary rehef to heaith care prmaders and ﬂflelr : k o

o msurers » Thxs legisiatlon does the same thmg, 1t forces the most severely m;ured

L _'I“nere 1s 10 ratlonal basas for domg so

R The Legxslature is manufacturmg anumber, _’?Che Legxsiatum staﬁ:ed out W}th - _l | _ _
=  - $450 000/$559 000. Now based on the same findings, the number is $750,000. What
48 work was done at the legzs}anve ievel behveeﬁ the tzmﬂ of the Iast 3311} and thxs bﬁi to oy _
" come up mth ﬁndmgs fo;: this cap‘? It 1s clearly an arb1trazy number that 1s desagled for 3 G i

S _' pohticai paiatabﬂity, not for any rational basxs As Justice Crooks Gpmed “The caps

S f'changed from mﬁung, 051,000 1000, back to nothing, and finally to $350 000 overthe. de

i :course 0f 20 years It appears qmte c}ear that the }egmiature settieé on an amount for S e

o -'-_-.-'the noneconem:c damage cap Wlﬂlout a ratxonal bas;s for domg 50 It seems as 1f the

' .'$350 GOO ﬁgure was piucked out of thm a;nr If $1 00(} OOO was the appropnate ﬁgure '_ : = : _' '
o _-for the cap 111 1986 how can a $350 GOO cap satlsfy the oonsnmtxonal requlremants mne: : - D

i years 1ater‘?” So 1f the cap of $1 mﬂlmn was appropnate in 1986 how {:an $750 G()O

; satlsfy the canstxtutlonal requxrements 2() years Iater‘?

The Snpreme Court gave the Leglslature some very clear sxgnals — 1f they are - e

- '_ gomg 1o restnct the nghts of WISCODSIH cmzens, 1t had better show some very good

= _'_"reasons and a rahonaie that _]l}ShﬁﬁS takmg ﬁns extreme ‘step. ‘The evxdence presented to_-_“- S

o the Legzsiamre tc date does not present any ciear ratmnaie ’-that Justlﬁes a cap

The pmposed leglslatmn has a number of mcorrect “f‘mdmgs,” m aur

5 opmion One I)f the ﬁndmgs m the bﬁi 1s that a cap on neneconom;c damages

SRR 'ensures adequate compensatzan for vzctzms of medzcal malpractzce If one (}f the BEERSE IR



L members of the Assembly were to have a fam;ly memher whe is renderad quadnpiegxc 3_ S

| B 'for hfe as a result of medzcal neglxgence anci 1f the person had a lzfe expectancy of ﬁﬁy

iy v years wouié that member of the Senate realiy t}nnk that a max;mum award of $750 000
S | noneconomlc damages Wouid be adequate compensatlon‘? Itis a patenﬂy ndlculous

“ﬁndmg e e e

The bili states that the medlcal habﬂxty system should lzmzt dzsmcentzves for S

B pkys:czans to pmctzce medlcme in Wzsconsm suck as the unavadabzlzty of professzonal

- l;abzlzty znsumnce coverage The draﬁer of thf: bzil has apparenﬂy forgotten that in

S A 1975 the leglsf{ature created Wzsoonsm Health Care Llahlhty 1nsurance Plan a statutonly"_ : ;.i-'.': s ;

S ) created msurer that Was cre&ted to provade msurance to any doctor in i:he state no matter L

- : what the cialms expenence of that doctor has been There is no possxblhty that doctors L S

o | | Wzll be unable to {)’btam iiabzhty msurance coverage in WlSCOﬂSIIl

The bﬁl aiso suggests that the Iaw he!p contam health care costs by lzmztmg zhe

R mcentzve t0 pmctzce deﬁzn.szve medzcme The notmn that a cap in Wiscensm Would have R

any nnpact upon thc hypotheﬂcal nsk of defenszve medxcme is mzsplaced Unilke some - -: : S

other states a doctor m Wisconsm who complzes w1th the sta’{utory reqmrements of
o o havmg pnmary msurance coverage and coverage wrth the Injuxed Patlents and Farmhes

R ;. Compensanen F&nd wﬁl never have to pay a penny out of hlS or her pocket ezther by

S _' way of settlement or Judgment Wlsconsm }aw does not allow that to occur The pmnary_] T S

_ carner and the fund provzde ﬁrst dollar coverage, up to ihe extent of the fund assets, now SR L

' ahout $758 mﬂkon What dafference then Would a cap make in whether a doctor does or : REE o

L does not order a certa.m d;agnostlc procedure" If ’the patxent is mjurec} and may obtam a

_ | : _ max;mum of $75{) 00{) m noneconomic damages, wﬂl f:he docter forego ordenng the
S : dzagnostm test but 1f the pat:ent m1ght recover $1 n;ulilon, the doctor would order the

S test‘? It does not make sense

Furthfzr the whoie notum ef defenswe medlcme is mlsplaced Are doctors reaﬂy ;' _ P

o ;' saymg that they order unnecessary tests because caps are not 1:1 piace‘? ’Ihe fact is that

e msurance compames and Medicare 1001( over bills to make sure that dzagnostzc tests a,re ;" '_ s G

o B mdxcated If not the bliis do not get paxd The IlOtiOl’i that doctors are dlshonesﬁy
o :_"::_" perfomnng unnecessary tests does nat say a 10t for the mtegnty of medzcai

RO pmfessmnals



The reahty regardmg defenswe medmne 13 that 1t does not happen m my

o 'expenence 'I‘he Shay Maunn case exemphﬁes that The ewdence was that the cast to - ' _

o Hartford Hosp;tai of perfonmng a ﬁngerwstlck b}ood sugar ’test would have been

e _.: :-:_;"':_somethmg hke 57 cents The test was not ordered Fwe—year—«oid Shay Maunn died

Or the case of a man who dxed at age 32 ﬁ“om a puimonary embohsm He went to:-_.'

o . __the chmc three t1mes 111 tweiive days complammg of the classm szgns ofa pulmonary

--:;embohsm mciudmg mgmﬁcant and worsenmg shortness of breath He told the nurse o

o fpracﬁtloner Who saw h1m that people thought that he had a blood ciot m }ns leg, whzch

L _the aut,opsy showed that he had That blood ciot calied a deep vem mromboszs was the o A

:precursor to the pulmonary embohsm No dxagnostlc tests were oréered other than a

g .. chest x-ray an d blao d work ’I‘he man is sumved bya w1dow and three young chlidren

S 3_.What the people in Wzsconsm need isa htﬂe more dxagnostlc testmg, when mdicated not' : -. - '3.-.5':3_ ;

'_lcss

The Fund is not Jeopardy. The bﬂl chscusses the “ﬁnancxai 1ntegr1ty {)f the

i '_-_"Injured Patzents and Famlhes Com;;ensatzon Fund » The Fund assets have besn growmg _' = o

e 'by leaps and bounds In the thirty years of fund ex1stence the Fund has gown to $758

o -_ﬁ-_zmllwn exceedmg, by far the total compensatmn that has been paxd to mjured patients

- "1:dunng the t}urty years of Fund’s exxstence Ths Comnnssmner of Insurance Jorge :

o _' Gomez testzﬁed that “Wzsconsm prebahly has the most sound and func’uonai

| : _ maipractxce envm)nment m the ceuntry WiSCOI}SH} is by far m a much better posmon ': i
RIS _: than any other state that has a n0n~problem at the moment wﬁ:h then“ malpractxce i

i _ _'enwronments And Wzsconsin wﬂl not be [m a state m cn31s] any ! txme m the ﬁxture . Dy |

: regardless of what your cormmttee or the legxslature demdes on the 1ssues of caps The_-_ = o

e 35 reahty is that the markctp}ace is competmve, the Fund i 1s solvent and we’Il hkely make R

R adjustments based on the court’s decisaon on assessment in the future i R

That hardiy appears Ilke justzﬁcatwn for a cap

The tesﬁmony from Physzmans Insumnce Company of Wlsoonsm (PIC) ’the

o state s 1argest medzcal maipract;ce msurer mdmated there was no 1mpeudmg cnsw ami S

B :':_ that the worst«case scenano resuitmg from the cap s repeal wouid be “smgle~d1g1t” o

| premlum mcreases for Wlsconsm doctors In addation PIC spoke of Wzsconsm s S



. common sense exercxsed by Juﬁes Agam we had only nme cases that were aﬁected by " S

- the cap from 1995«2(}05 harély a pressmg probiem

L Yes I heard much hand Wrmgmg about potentia}” prebiems partxcularly access
: _"fto physxcaans in rurai areas That problem exzsted before 1995 If the 1995 cap dzd not

. 3.:' solve thxs prohlem what evzdence 1s there that a new cap wﬂl solve ﬁ‘?

Physwmns in W;zsconsm have ‘the best msurance m the country unhmzted

_."’coverage at aﬁ’erdabie rates Unhke phys:czans eisewhere m the country, physwlans here : i

; -'-"-_never have any of thezr persona} assets at stake The Wlsconsm Hospxtal Assocxatmn has e

_ _'had a radlo ad that the doctors are ﬂeemg to’ Mlssourx and Texas alI states with caps For

e f _'the to clalm that doctors are leawng Wlsconsm to practxce in Mzssourx and Texas wouid

o .5mean the average doctor s mal;;ractice prermmn wouid mcreasc two times what they g
_ :currenﬂy pay in Wlsconsm So for an extra $56 515 to $64 ()39 OB GYN s could leave i

o _W1sconsm for MlSSOHl’l and Tﬁxas states wzth a cap, wh1Ie havmg to gwe up mﬂlmxted

; '-_coverage for thelr personal assets Is that a wise ﬁnancml trade~off'7
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: anesota No cap on noneconermr.: damages . BN T EERE B
Wisconsin: Previots ¢ap on noneconomic damages deciamé nncanstatutmna} m Ferdon v Wzsconsm s
" Patients Compensation Fund, 2005 ‘Wf 125. o '
.| Hiinois:’ ‘Signed 8/25/05, $500, (}GO cap for physzcxans and Si mﬁimn fm‘ }:ospttais, per defendant
$500 000 cap on nonecommtc damagfs Previous dec:’iared unconstitutional.
‘Missouri: “Cap on noneccnomic damages of $350 000 per dcfendant per occurrence nf pcrsonai mjury
cor wrongful death. (2005) .. :
Texas: Cap of $256,000 for each clalma.nt in action v, physman or hcaIth care prowdcr other than S
‘1 health care institution, regardless of number of Doctors; cap of $250,000 for each claimant where final ]
'3udgment is rendered v. smgie health care institution; where Jjudgment is'v. > 1 institution; cap’ fgr each =
institution is $250K for each claimant & limit of habﬂ:ty for aiI msututaams is $SGOK for eac?l :
_cia;mant {20@3 Consmmtzonai amencimcnt) o . _ Y T




Mlnnesota, on the Gther hand, has no cap on noneconomc damages yet has

e j"-:fmalpractlce cests iower than Wisconsm Caps don’t guarantee low malpractice msurance ' L

o _-f premmms 3ust 35 not hawng a cap guarantees lngher msurance premzmns

‘Whatever the ohjectlve is for a cap, the ewdence — doctors ﬂeemg or lower

S : malii’ractlce msurance premmms —~—1s merei}f “Spmiahve whlch the Court held could . S o

I would izke t0 lnghhght tha ev1dence 3galnst f:he Caps HEE.

Case ﬁlmgs Last year cnly 223 cases were reported ﬁied thh the Medicai

_Medlatzon Paneis whach must be d{me before pursmg a malpractme claxm That 1s down :.: G SR

. -by 7% from 2{}04 When 24{) requests for med1ation were filed. In fact, there were fewer L ChE

e _-._requests ﬁled in the ﬁnai six months of the year, than the ﬁrst six months There was no '_ o | s __

iy o oonespondmg exploszon of ciazms from 1991 1995 when the prevlous SI mllhon cap

: ."'_'."._sunset Infact there wasadecime m ﬁimgs P e I |

| There has been razsed ooncern abeut mral health care access If you rewew the |

c : 'had I 3 casss ﬁled a.nd 12 counnes had 4~9 cases ﬁled Only four countles had more
o '_than 1{) medlcai maipractxce cases ﬁied Most of the oountxes w1th zero malpractzce

_;'.:: "_'-_:'.:'ﬁhngs are in rurai countles If you correlate the plaoes with doctor shortages 1t wouid |

'_ ! ._:also be the same places whe:re no malpractxce cases were ﬁied So 1f these mrai countzes . s

e have no malpractzce cases, how can that &e a reason Why doctors are not practlcmg .
__ . _'-Ifmedlcme in rurai areas‘? S -' . S : -

o "Me(hcai Maipractwe filmgs by County

i et 'Zero Cases Bayﬁeid Buffalo, Dunn Fiorence, Forest Green Lake Iowa, Jackson i
Sl Kewaunee, Lafayette Langlade, Menominee, Monroe, Ozaukee, Pepm, Price, Richland, Rusk
S _-Sawyer, Shawno Sheboygan, ’Z{‘rempeleau, Vﬂas Washbum "Waupaca, Waushara (26)

13 Cases Adams Ashland Barron Bumet’t Calumet Chlppewa Clark Crawford
S “Columbia, Douglas Eau Claire, Grant Green, Iron Jeﬂersun Juneau, LaCrosse, - j _
. Lincoln, Manitowoc,. Marathon Mannctte Marquette Oconto Onelda Pxerce, Polk

' '_'-'Sauk, Tayior Vemon (29) DR AL EESH PRI : L

'-'.-"4-9 Cases: Dodge Door Fond du Lac Kenosha Gutagalmﬁ Racme Rock, St Crmx S

e Walworth Washmgton, Wmnebaga, Wood (12) _
. _-'-_.-Over 10._ Brown (1 1), Dane (29) Mllwaukee {49) and Waukesha {25) (4)



Medicai malpractxce msurance premmms are an exceedmgly sma]i portton of

overali health care costs In Wxsconsm they are now Iess than 40 cents out of every S

- $1 00 dollars speat on health care and 1t isa dechmng preportxon Expansmn Magazme

s -'has rated W1sconsm 8 malpractzce costs as the 1owest in the natlon Meanwlnle

o Wlsconsm health msurance premimns are rated second hlghest in the nauon There 1s no

L cerreiatmn between malpractice costs and healih care oosts

The Court found that “even 1f the $3 50 0()0 cap on noneconoxmc damages would

0 : consumer s health care costs » That certamiy proved true under the $3 50 GOO cap Did

L g anyone expenence lower health care costs smce 1995‘? The Court conciuded

B . : “Accordmgly, there is no ob}ectwely reasonabie baszs to cenclude that the $3 50 OOG cap

| justzﬁes piacmg sucha harsh burden on the most severeiy 1n3ured medical maipractice i . S

i vzctims, many of Whom are c}uldren » .'

W},th a cap, the Fund’ g

' : e enorm@us a&sets are demed te patients
- o for Whom ;unes have awarded |
I -Z:compensatmn above the cap. Inthe '
g ._'.-}ast 10 years, theFund’s assets have L
ey almost tnpied mcreasmganaverage of ﬁ. 1994-95 i R
: _ - 1995-96 -

199697

"":-'_'_Dunngthesame}}enod thef"undwas L1997-98 |

Sl 344 3 milhon a year to $758 m:dhon

i '- = on}y drawn upon an average of 18 tzmes_ or

o ..:'fper year and payments made to famahes L

o .: ! averaged only 327 7 rmiiwn per year :

L 5 ’Hzat amounts to $I 6 6 m;llxon less than'f a2

o :. | - the avemge amzual mcrease in F und .

Bk 5 - .'_._a,ssets Meanwmle, the Fund’s assets,  3 &
SR B while barely taPPed by mjured patients - ST -

o ._Ihave been utﬂzzed to reduce Fund malpractxce fees for dcctors Fund fees were reduced :

3 approx;mately 70% ﬁ'om 199’7-2006

Inju?ed Patients & Famxiies
Compensaﬂon Fund

-Year_
S -_.CaSGSP?Id.

~Number of .

Losses Pald to

R :_.: reduce medical malpract;ce msurance prenuums this reductxon would have no effect on’ .' : 52 BRI

& Fannhes

25

- $24,098,896 B

T8

T $51.456.670

T$34.679277

318,718,458

1998-99 -

T$10.029078 | .

"1999-2000

T2

T$19.657326 |

- 2000-01

C 22

$39.636276 | . ..

15200102

T$35304773 |

2002-03 -

.' 1T

[T200304 |

200405 |

“Total -

“Average |-

822074552 | o
| $19.496969 |
820,300,000 |
$305,353,175.00
_$27,759350



Now the proponents are complammg about the 25% mcrease m fees for 2006-()7 S

» ;."Fund fees are stzll 45 / iower than they were m i 986 That 1s in actual dolla:s How

: -.'many people can’ say that their msurance :s 45% lower than 1986 levels Imposmg a new | PO .

v cap. wzil not change the Flmd fees for next year and the Fun(i actuanes don’t want to see a S

PO decrease n the fees

S The Fund Boar& has not actualiy ’based its rates on actuanaE pro;ectxons for a iong SN
'_ : '; :__tlme In 2003 befere the cap Was deciared unconstztunenal the Fund actuanes _
'__-'_':assumed 1t Wa.s gomg to pay cut $114,817, 2{)8 for the year 2004 05 If the and Board

was gomg to coliect fees to cover that amount, 1t would need to take in approxnnately S

s mxlhon in Fund fees to cover those losses ’I‘he Board was currently takzng in $31 6 i S

o _ '-'n:nlhon in Fund fees so this Weuid mean al 24 5 / mcrease to break even The Board

'ckose to reduce fees 20/ Why" Smce 1997 Fund actuarxes reoommended reserve

' '."_-.changes of over $375 5 mallion a s;gmﬁcant reductwn At the same tlme the Fund has e S

o grown to over $758 mﬁimn Because of the tremendous assets m the Fund the Fund

L Board has chosen to reduce fees for doctors because of the overestunanon of the actuanal e

S "_:'-."_:ﬁprojectmns and the fact they don’t want a Fund “surplus » It reaily doesn’t have much to g > ”_::'3:: .

: _do wzth caps

L preweus cap In 1995 sponsors of ihe cap leglsla’aon used the maccurate projectl ofis by .. R

act‘uanes as a reason te nnpose the nonecanomlc damages cap. Legzsiators were told

S - there was a $67 9 mzllzon pro_]ected aczuartal dqﬁat as of }une 30 1994 Instead the i

S 'actuanes now estlmate there Was a $1 67 5 mzilzon actuanal surplus It s}wws that when s B

S the Legzslature acted in 1 995 it was gtven est:mates that were oﬂ' by almost 3235 4

o m:llton 1! As the Supreme Court sa1€i it dxdn’t seem to make any dafference 1f there was o :_ s

i 'f'or wasn’t a cap because the Fund has ﬂeunshed both w1th and wzthout a cap

WATL beheves that grossiy maceurai‘e actuar;aj pl’o‘]ectlons fu e} o d the need for a S L

One of the most pers;stent assertxons about caps 1s that they weuld hold _ _ S

- '.dewn malpracﬁce premxums for dactors. The Ccurt analyzed severai studles aﬁd

i ; ifound that “accordmg io a Generai Accountmg Oﬁice :repert dxfferences in both

i _: 'pren:nums and c}aams payments are affected iay multlple factnrs m ad(iltion to damage .

L - fcaps, mc}udmg state premzum rate reguianon level of compe‘ation among msurers and

g mterest rates and mcome retums that affect msurers mvestment ref:ums Thus the |



e msurance compames own executwos they
o S would not promzso any savmgs from caps
s Thzs was recent}y hlghhghted in }llmms L -'

AR "“As for caps on awards xesultmg in

pREE :the new caps wﬁl sxgmﬁcantly iower

i msurance rates

s S :never promzsed tha,t caps wﬂi 1ower R

i General Acoountmg Ofﬁce conciudeci t‘nat 1t oould not determme the oxtent to whxch

o : 'dlfferences among $tates in premmm rates and ciaims payments were attnbuted to

R "_;::damage caps or to addltlonal factors For oxampie, anesota, wluch has no caps on

| '-.::"_damages, has relatweiy low growth in premlum ratos and cianns payments R

In fact 1f you hstened to the

o _In a recent news artlole 1t was reported
' reduced rates for malpracﬁce msurance o

-.'_'.'premlums that doctors must pay, _

i .supporters of caps say they can t pronnso

Ed Murnane the 1eadmg tort
. .Q_refonn sumnut in m:id«May, ‘No we've .

959

i msurance prennums

| 'lnsurance execs speak up

' “We would’n ot tell you or anyone that Ihe reason to
1 ‘pass tort reform would be to reduce insurance =
rates,” Sherman Joyce, President of the Amerlcatz [ SR
‘Tort Reform Assomatlon, (Source: “Smdy Finds No N R
i Link Between Tort Reforms and Insurance Rates SEREEIR
i 'Laabzt;zy Week Juiy 19 1999) S '3.

: “Insurers never pram;sed ihat tm‘t rqfarm would'

- achieve specific premium savings ., :
March 13, 2002 press reieasc by the Amencan 1nsurance

7 (Source:

Assocxatlon (AIA) Yo

_ “{A]ny Izmttatmns placed on the judzcml .sj:stem RS RN
will have no mmedmte effect on the cost of N SN
liability insurance for health care providers,” .}
(Source: “Final Report of the Insurance Availability and |" =

- Medical Maipractice Industry Committee,” a bi-partisan | ~~- 0

| committee of the W&sf Vzrgmla Logxs}amre, 1ssuod TS A
__-Janumy? 20{)3} - SEAREETRS, S

v An mtemal document cmng a study written by
S N E Florlda msurers regardmg that state’s ommnibus iort
s reform advocate m Iilmols sa1d at a tort R
- S tke smdy is that the noneconomic cap .
. other tort refermsii will produce little or no
| savings to the tort system as it pertams to medzcal R
| malpractice.” (Source: “Medical Professional Ltablhty, R
© ] ‘State of Florida,” St. Paul Fire and Marine Iasur&ncc o
o .Company, SE Paul Memuy Insurance Company )

oy law of 1986 said that “The conclusion af
[and

Now a }December 2005 report

: 1ssuod ‘by the Foundatxon for Taxpayer and Consumer Rxghts (FT CR) shows that msurers
2 : ."have been engaged m questzonable accountmg pfactlces '{'he report revzews the loss
o _:pro_;ecnons of meélcal malpracuce msurance compames begmmng w:th ﬂle “msurance

' cnsxs" of the zmd-198{)s The data show ’that medlcai ma}practlce msurers have i

| iustoncaily mﬂated their Ioss pro}ectmns zmd then rev1sed thon' reported iosses downward

i in subsequent years The “zncurred losses” that medlcai malpractloe msuranco compames

o ::_3 -mltiaﬂy reported for pohc:es m eﬁoct 1n each of the years exannned were, on avemge

'_'46‘}" htgher {'han the amount the msurers actualiy pazd out on those pohciés

Basod on the analysm FTCR conciudes that the “mcurred loss” data reported by

- meélcai maipracﬁce msurers do not represent

or even apprommato the aotual Iosses a




S _--._company wﬁi sustam as aresult of claams agmnst its pohoyhoiders If hxstoncal loss _' e

o E mﬂatmn 1s any mdwator of current trends msurance compames overstated ioss

| jpro;ecttons by $ 15 b}ilzon between 1995 and 2003

The study conciades that the msurance mdustxy isin need of stnngent reguiatory - :Z'_ L

e and accountxng refoxms Untll such reforms are enacted FTCR beheves a moratortum 1s S

B -necessary on both rate increases and iegxsiatzvely enacted hrmts on }egat nghts imown as B SO

: :_ i_"-“tort reform ” gg //Www consmnerwatchdog org/malnracttce/m/ S
Thls theme was further bolstered by a rate ﬁhng by GE Medacai Protectzve whzch : Lo

S : _-'sought a 19% rate mcrease just one year aﬁer '}“exas voters narrowly approved a-

' -'.'.$250 OOG cap on non-econom1c damages in medlcal maipractlce cases Aﬁer cianmng e

S 'that caps Would reduce malpractlce prexmums the msurer adm;tted m 1ts rate~ﬁlmg

o _- :'request tha “cappmg n0n~econonuc damages wﬂl sh()w ioss savmgs of I‘V i ::" '

Fu:ther we must agree thh the Supreme Ccmzt i:hat “thxms of med;cal

S maipractice wﬂ:h vahd and substantzai claims do not seem to be the source of mcreased

= '-_Prenuums for medwal malpractwe msurance Yet the $350 0{)0 cap on noneconomlc Sy

g ':_ 'damages requtres that they bear the burden by bemg depnved of ﬁ.ﬁl tort compensation

Vanous new StudICS have ‘been released ta boistar tins statement In Texas .

e researchers lookmg at Texas found that soanng malpracnce premmms Were not

i correiated thh malpracnce iawsults and settlements A team of lega} schoiars frorn the.

o Umversﬁy of Texas, Ilimois and Columbxa exammed all closed cia;m cases from 1988 to. o L

: _2002 ’I‘he Iaw professors found that cialms rates, paments and Jury vcrdtcts were

S roughly constant aﬁer adjustmg for znﬂatton a.nd ooncluded that the premtum mcreases

s . 'ﬁ__--startmg in 1999 “were not drwen pnmanly by mcreases in cianns 3ury verdicts, nr

ERE - payouts. In the future, maipractxce reform advocates shouid consxder whether msurance -

B :'market dynam1cs are responSIbi{e for premzum hﬁces

A second comprehenswe study of med:ca} maipractxce cia:tms ﬂns ttme m

Sk Fionda, also shows no sharp increase in lawsmts reiatwe to populatzon growth and a S

S f_modest mcrease in the : sme of setﬂements “When we compared the number ()f

i 3 ”-_maipractzce cases to the populahon in Ficnd;a » satd Neﬂ V1dmar one of the stuéy 5 _'ﬁ S

S -'_".authors and professor at Duke s Schooi of Law “there has heen no (large) mcreas.e m S i el



e _ medzcal malpractlce iawsmts m Flonda ” Vldmar sa:ld nsmg hea’ith care ocsts and moa:e__-'-'_' I

e : '_senous mjtmes resultmg in 1arger clalms or htlgated payments cansed ihe mcrease in'the S

e clalm total Fmally, ihe report concludes the “vast majonty of mﬁhon—dollar awards

o : :':' ;'were settled around the negotaatzon tabie ra’ther than m the j gury mom ”? Of the 831

o mﬁhon-dol}ar awards reported smce 1990 63 Were awarded by Junes The rest Occurred’ o

R ':as settlements

'i‘he Natzonal Bureau ()f Ewnomxo Research study revxewed the relationshlp

e -._between the growth of maipractxce oosts and the delwery of ,health care 111 three areas

- : (1) the effect of maipractlce payments {)n medxcal malpractice premiums (2) the effect of

e mcreases m maipractzce iiabllzty to physwxans closmg their pracnces or movmg and {3) _' i

= defenswa medlcme The study found a Weak relaﬁonshxp hetween medmai :malpractme S

i '_ i_paments a.nd ma’ipracﬁce premmm mcreases

AR Conclusmn

The ommous 1mphca’£10ns for the Constltutional nghts of W1sconsm CltiZE‘.ﬂS———- Dl

o -_-partlcularly 1n3ured pauents—were mzmmlzed dunng the 1egxsiatwe debate in 1995 that R

'_;"'nnposed the cap on pam and suffeung in medmai maipractace cases Instead advocates S

o of the cap a:gued that th;s k}ss of legai access for: a relatwe few wouid be far outweigheé S i 0 8

.__through a tradeoff for broader pub}zc beneﬁts - Iower health care oosts, more docters in S

B nnderserved areas and a soivent and stabﬁlzed Fund for mjured paﬁents and thelr

o "i'--_.-".-farmhes '

Iu practice over the past decade, the tradeoff of iegal nghts for pubhc beneﬁts

S B lpmved to be dxsastrous W]:nle our iegai nghts certanﬂy were dlmmzshed the pronnsed L

Sl beneﬁts have never appeared Wlsconsm does niot have iower health care cests dectors -?-  o

i are stﬂl not gomg to underserved areas and the Fund was never in Jeopardy, it had been m

: : surpius since 1990 the year the $} nnlhon cap expxred

The Legxslature is failowmg down the same traﬂ agam to unpose a cap the S | o

o attempts to ask the most severely mjured patxents and then' famﬂles of sevemly m;ure&

G .'; _patzenis to bear the burden of “ﬁxmg” the 1ega§ maipractlce system a}(me That is neither L

e _fmr nor §ust



Furthermore the proposai does nothmg to address the concems that the cap has a'_.' ; : .' o

g :dxspa,rate effect on ;3atzents w1th farmhes or that it makes no allowance for the age of an P

o | 'mjured patient It is these mjured patxen’zs and thezr fazmhes who are beanng the tota} S

L '__'burden 1fme(ixcal maipractxce occurs and amy awards more than the cap Why isit falr G

o .to burden the most senously mjnreé whale prcv;dmg menetm'y rehef to heaith care
i _' ' -'prevxders and thelr msurers'? S A TS s
Caps are a bamei' to the courtheuse for m;ured patlents and thelr famxhes aﬁd

| '_ 'stn}ce at the very heaxt of the czvﬂ Justlce system It depnves Junes of thelr oonstltutmnai

S _mandate to do ]usttce in mdlwduai cases You are once agam illtmg the scales ofjustice

S in W1scon.sm agamst severcly mjured patlents and thmr fa:mlhes in favor of heaith care _'f _Z S

L prowders and the1r msurance compames

We hehevc that is net only 1mmoraii but unconstztutxonai







TESTIMONY OF J USTICE WILLIAM A BA}BMTCH (RET ), :
SR March 6, 2006 : R _':
SENA’I‘E AGRICULTURE AN}Z) INSERANCE COMMITTEE __; 3

Good mommg I am Justlce W;Hzmn Babhtch ratwed aﬁer 20 years as a jushce-" Ot

“on the ‘Wisconsin Supreme Court Pnor to that, I served 11 years asa Wlsconsm state_' S
L '-'-senator 7 of those years. as the: Senate ma_;onty ‘leader. 1 am currenﬂy a partner at oo
. Michael Best & Fnedrxch workmg part tnne pnmanly as’ an appeilate and Iegislative_- S

L _:-:consuitant

Receﬂﬂ}’, 1 was® aske::f by the Wlsconsm Hospztaf Assoczaimn and the State S

'Medzcai Secxe‘iy 1o asszst in deveiopmg medical maipractlce 1eglslaiion that- would pass’ ._: s
-'constitutmnal muster in the ‘Wisconsin Suprerne Court while keepmg m mmd and bemg i

FRE _sensmv& to the concerns of the ieglslature and the gevemor

1 enhsted ihe azd of my good fnend and coileague Raymond Taffora szttmg"’_.- e

S beside me, a fellow partner at Mzchael Best & Fnednch and former }egal connsel 1o S

L Govemor Tommv Thompson

s "_Fhe b111 you see before you teday (AB 10’73) is the resuit of a iot of work by a 10t ; : . '
._._'-of people Tam conﬁdent it resolves the concerns of at. least a major:ty of the Supreme R

~1 Court if not all 'of them. ‘It does, of course, involve compromises. ‘Some wanted cola’s,

7 some did not. . Some wanted caps on. attorney fees, some did not. Some. wanted age
"_dlstanctzons some did not. ‘In’ the end it was decided a “clean bill” addressmg enly the o
capoon TIon economic damagas was the best ‘way to proceed Asa legzslame veteran, I

- knowas you do that it is possible: to. “love a bill to’ death” with amendments, g L
T subst:tutmns additions, and deletions. We have avozded that, other than m prowde_.;'_':_”__ SN
'-'penod}c revzew by the In_;ured Patients and f?amlhes Compensatlon Fund : '

As I read and re—read and re«read the Ferdon opmzon Whlch stmck down the EE R

e _'orlgmal cap set in 1995 of $350,000, I becarne convinced that the primary concern of the . -+ - : L
©“Court was the amount of the cap. Two of the _;ustxces who voted to strike down' the cap, o

__Jusilce Crooks and Justice Butler, mentioned only the size of the cap and indicated that -~

S some cap could be constitutional, but that the cap of $350,000 adjusted for, mﬁatzon was- £

S : :mauonal and arb;trary We draﬂed this b;II wzth those concems m mmd

Let me begm at the begmmng, Wh;ch is always a good place to stari

By settmg a cap of 3’?5{) OOO on non- economic damages the statute craates two'

3 -';'separaie classifications of victims: - ihosa with non-economic damages above the cap who_: R

~recover only a part of their non-economic. damages, and  those with non-economic -

~“damages below the cap who recover all of their non-economic damages. In Ferdon, the . e

o Court concluded that the statute wo}aied W;sconsm s ‘constitutional ‘guarantee to equal S
S protection ‘of the law because there was not a rational relatxonshap between the capand.
L - 'ihe ebjectwes scﬂghi by the Iegls}anon In other Words m F era’on i:he com’t said the cap_'. e



- -.:_': 'dld not accomphsh any of the object:ves songht by ihe iegzslatxcsn fhe’ éap' did not o
S -_-:compensate victims fairly, the cap did not lead to ‘reasonably priced medical malpractice
_'msurance the cap dld not conmbute 10 the stabality of the Injured Pataents and Famﬁles )

ﬁnot canmbute to the attractxon and retentmn of doctors

SR Thas bﬂl hegms wzth an’ extenswe miroductmn in Sectmn 3, mvo]vmg a'_"

G deciaratmn of iegzslatzve purpose, fmdmgs and conciusmns Given the 1mp0rtance of this
~Section, - we recommend ‘it “be moved ahead of Section 1 ‘and be. given the title © o
R -“Deciaration of Leglslatzve ?urpose Findings and Conchzswns Thls isanattemptto

make as clear as posmble to the Court the iegzslatwe goals in enacting this. legislation; the - _
ol ‘rationales used in reaching these goals, and in some instances citing spemfic parts of the -~
" -.tecord to support its concluswns “And make’ no_ mlsta_kt_a,_ any bﬂl_;nvpiymg caps will =0

e o -.eventuaily reach the Court

It is’ unusuai to have such extenswe ﬁndmgs as part of the statute ‘nut the' R

':j_' ,.-fzmportance of the documents testimony and ‘studies must be po;nted out and stressed to:' : i
~the Court. -That is because in Ferdon, the court in addressing the issue of rational basis, T
__"__'::paid htﬁe if. any attention or dascussmn to the p]ethora of. ewdence in the - record e e
i Suppori of acap.. Instead, the majority concentrated on the ewdence in opposition to the S R

' - cap. Wzth all ‘due respect the majority’ mexphcabiy 1gnored or at least paid scant . - L

& ~ attention to the evzdence in support of the cap. The majority paid’ great deference to the L
S _evxdence opposing a cap, and little if any deference to the evidence in support of acap, oo

- At the very least, the ma_]onty seemed to’ be engaged in'a welghmg process, thch of e
. course’ ‘they . should not do. This despite: their oft’ stated rule that they must search ;for @
* -rational basis, It s not a question of “greater weight” o prependerance of the evidence” .~ -

. The ieglslature s pohcy choices “are entitled to great deference as has been sazd time - S

" after time by the Court. If after’ considering all the evidence the legislature took imto .
- account in support of their pohcy choice, : and only after finding this ev1dence ‘o be RIS TDRESR S
L w1£hout aﬁy merlt whatso&ver shouid the Court fmd the statute unco&stltutlonal -

Thus ﬁns mtroductwn o the staiuie It must be shown to the C()urt that there_' B

N was 3 reasonabie basis for your policy choices.  The’ Court does not have to agree with SRR
Bt the wisdom of your chmces the Court does not have to find. that your ratxonaies outweigh = oo

' -'_countervaiimg rationales. - There may well be’ countervalhng documents, such as those i
pointed out in the majorlty opinion in Ferdon. However, 1o strike down the bill, the. = =

~ Court must find there is NO rational basis for your choices. This legislation, in'its

'3'1-"Declarat10n of ‘Purpose, Fmdmgs and Conchzsmns, dzrec’is the ceurt to ewdence-'

L S supportmg your pohcy chmces i

As an’ exampie a concem of the Courﬁ {or Ieast two members Gf the C{)urt) was '

o _the amount of the cap. This recerd w11i contain two actuarial studies that conciude that

“-any cap above £750, 000 s qmck}y appmachmg meamngiessness This and mher-i: |

" -'_ev1dence in the record, in my 3udgmeni more than justifies this figure of S?SO 000.. Tt is- :

~ less than some would want, it is more than others would want. But the cvidence before
N __the 1eg;siature ;s evemhelmmg 1hat at some pomt a. cap becomes meanmgless and S



o '; 'fmeffectavc 1f ;t is sei too hlgh In m}’}udgmem the amount of thzs ca’,i) is hke baby bear $ : o

_:-_-pgmdge not ioo high not tec low gust about nght

The Court in numereus cases has emphaszzed that i must be a cour’t of 1aw not of iy

wﬂ} It cannot substltute its ;udgment for that of the Iegm}amre if they do they become - SRSHI
L nothmg more than a super Iegzslature “The question is not’ wheiher the: Cour’t disagrees DU
o with the policy choices made by the ieg:slature, the only. question is Whether the choices =
R made by the leglsiators were reasonabie ‘Some members of the Court may well dlsagree_ R
S i with the policy choices of the legzsiature, but that is not even a relevani inquiry. Theonly ==~

~inquiry appropriately -made by the Court is- ~whether - the legislature’s ‘choices were - i
7. reasonable. ~And the Court must search for a reasonab}e bas1s aiways presummg ihe SRR
__.'_.statutc is consututxonai e S : e RPN

Is zmy cap necessary at ali i order to have affordab}e and acces&ble heaith care -

o .;.Ifor our citizens? This is of course the ultlmaie question debated by supporters arad foes.

- 1s there evidence to support both sides? ~Of course. But the question is not whether the = 7

S :_opponents of this Ieg}slatwn have support for their posmon ‘the only question is whether -

e - the supporters of the cap: have: any reasonable support for their- position. “Only if the B

~Court finds no. rﬁasonable basis, no ratwnal relationshlp ‘between the objectives : sought o L
R and means 1o attain them can ihey strike it down. -The only qnestion is whether there is - -
RS, any reasonabie basm for a cap In my 3udgmeni thlS Eegzsiatmn passes that test

SO That 1S not jﬁSt my opmmn Aﬁer draftmg the bﬂl we submxtted it ’so Professor - :__ S
'-_-_Gordon Baldwin, ‘emeritus -'professor of the Unwersxty of Wisconsin Law. Schooi B
- 'Professor Baldwm is a noted constztnﬁonal lawyer and taught that: subject for rnany years

L at the law. school “We asked him to review the leglsiatmn and give us his opinion on its ':'_'1 ST

| 'constltutlonalaty meessor Baldwm concluded in a lengtfhy letter to be made’ part of this

record:” “In my opinion, the' proposed 1egislan0n is ‘constitutional and: will-cure the . B

: : defects assocmted with the present cap on non-economic damages found by the Ferdon S

o court. There'is more than an adequate basis to find that legislative enactment of a cap of
. $750,000 on  non-econonic . damages in medicai maipract;ce cases is . ratmnal and -

. “reasonable and wﬂl overcome objecﬂons on. equai protectmn or nght to 3ury mal-- s
"-"'_grounds SRR T P :

Professor Bald‘wm gues 011 at length d;scussmg Ehe basw for hlS cenciusmns He_-- P

- puts stress on the justzﬁcatmns for the ‘cap on non-economic damages and pamcuiaﬂy e

o " the records of the ‘legislature’s 2005 Task Force and ihe hearmgs on AB ?66 He pomted B
S to the emphasas ef those heanngs wzth approval R [ RN

| 3' T 10 o Caps on damages ensure adequate C{)mpensatwn at reasonable cosHhe_: S

- caps on.non economic damages provide the necessary balance to- ihe'- S R
.+ .costs needed to. ensure the extraordinary guarantee of all economic. = .
L damages prowdeé by the W1sconsm medlcai habihty system created by S

- law can continue; " -

o 2 o The cap helps to reduce. the size of maipractace awards and tha cost Of.”’

2 _msurance by pmmotmg predictablhty, SR



et '_:-be made part ofthfs record

":-3'. A predlctabie medzoai malpractice ansurance market is necessary to._: 3
S attract and retam heaith care practitloners m Wlsconsm and, thus, is- -

G "'populatlons most at risk for Iosmg their practxﬁoners and G
4. - The cap protects 'she assets of the mjured patlen‘zs and famahes-._
SRR -_'-_compensa&on fund : : = S

Oma Iast Word T he Ieglsfators wha have been workmg on thls bzli and those Wh{) BRI

o owill tackle it one more time, deserve commendatlon and respect. Again, as a member of o

- the “has been’s” club, T know from vast - experience: that_our political system: iaday, Sl
unfortunateiy, prov;des little pohtical gain to those pohtzczans who attempt to deal with o

: - problems before they become crises. It is unfortunate but true: - the most pohtxcal points -~

~~come to those who deal successfuily with problems or crises after they have become_"f o S
~crises and are on everybody s radar screen, ' There is not a whole lot of political gain for =

g those Ieglslators who are coming to'grips with the medical malpractice probiem_before it'_ e

. becomes a CI’ISIS But 1t is the nghi; thmg te do And that s What thls blll does

Thank yoa l\fi[embers of the Comm:ttee Ms Chalrperson I ask that my remarks - L

L Qelient096220001 5807366097
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- '.Good mommg Chau'man Kapanke Senatar Hansen who is my state senator and ihe rest ef

s ﬂay Area Memcai Center located in Marmctte, Wzsconsm

S thereof have shaped medlcal s:are 1n our ccmmumty for decades

:_ __Marmette WI 13 a umque commumty because 1t sﬂs on the border wﬁh Mzchlgan Our szster
 “city of Menominee, MI is separated only by ariver.. Itis nearly the same size as Marmette

- bridges that cross the Menommee River.. In fact, if you are not native to the area, you rarely o

S ‘cheaper in Mlchlgan ‘but the roads are a 11ttle bumpu:r Saies tax is 1ower in M;chxgan but
£ c1garettes are much more expenswe LR : o L

'_."Fmaliy, heal{hcare 19 dlfferent between the two states You see; in commumnes of nearly i
_identical size, make up,. and demographacs with a medical community of over seventy—ﬁve -

g -practzce on the Wmconsm sule Why is that‘?

i ‘Mlichigan is prohlbltlve to practice.- ‘When given a choice (m our community a chaice of :
SRR .snnply crossmgabndge) practzcmg m WISC{)HSm is the oniy 10g1cal demsaon B S

e : As you can zmagme, the bndges that CI‘OSS the Menommee Rlvcr mean a whole iot for
L __.'_healthcare to our commumty res1dents. in Michigan ‘Bay Area Medlcai Center in Wzsconsm
ey 1s {helr oniy hospitai thelr Oi‘ily emergency room, 1helr only access m medicai speczahsts

= _-"In the discussmns and debates these 1asi sevcrai months over med;cal malpractlce in”

o '. se:: at Bay Area Medicai Center far more then than we shouid

{ Ouer)

3100 SHORE DRIVE - MARINETTE, WISCONSIN 54143 + 7157356621 -

g " the members of the commitice.. My name is David Olson, and lam the Pr331dent and CEO of P

(o '_Thxs mornmg, Iwonid hke io share thh you how ihe rcforms of medaca} malpracnce or lack i . S

B - People Ioek the same talk the same, Commerce travels back and forth easdy between the |

S eould tefl whether you are in Wisconsin or Michigan. But there are differences. Gas is a 11&18:_.:.: s
o physmlans there are only two doctors who practice in Menonunee chhlgan and the baiance .

" The reason is sxmple as every physxc:lan n Our area w111 iell Medlcal hablhty in the state of S B

o Wzscansm there has been much said about the victims; victims of malpractice and neﬂhgence S . :
" on the part of ;physicaan% There are other victims that have not been discussed but ones we: o SR



S5 _-.-’These patzents have not seen a physwian because of lack of acccss ThiS mlght be as szmple

©““as the diabetic patient who didn’t manage their mGdICdtlonb ‘But at its worst, is the young, = o
. pregnant mother who shows up in our emergency room ready to deliver, who has not rece:ved S '
. any pre-natal care. The victim is the baby, whose start in life is poor.. This infantisnota o
- victim of medical. negilgence or malpractlce: on the part of the physmmn The chﬁd isa vzcnm :.' SR

B of lack of care, }ack of access.

i It happens I see it And for the three obstemcnans who pract;ce in our hosp;tal 1t is ane of

o - the worst mghtmares

g _ _And today and the Tast several months these physmzans have an add;tmnal Worry ‘When thf:y e

*'see this young mother for the first time, who has not had previous access to prenatak care, they R
. .wonder, “What may happen when I deliver this hxgh risk baby"” Their concem is legai now SR
e :whcn once then' concern was pnmmﬂy medwal L B

e 'Of the three obstetrlcians who pracace at Bay Area Medical Center two are in theu‘ nnd

‘fifties. They both knew that the hfestyle of delivering | babies around the clock would-
o -'someday take its toil ‘But for both of them, Wisconsin’s new malpractzce climate has
i acce1erated their discnsszons of hmztmg their practlce to ‘gynecology. only.. Our third -
Gbstetr;man is in his rmci»thlrues ‘Heis fmm Coiorado Today, _Wlsconsm is home to tius

S young doctor, but it may not remam that way

i o _'Many of you are aware that Wlscensm, hke many states faces phymman bhortages Ti’ns zs 3:._ i
R _-much more acute in rural sett:mgs like Northeaq WlSCOHSiEl i . :

i _Over thc past ﬁve years, Bay Arca has recrulted numerous physxc;am:. to our. medical center e

_ :_'.The favorable: malpractzce climate in. Wlsconsm cieariy had been one of « eur best toois We S
S _lhave recmltcd physmans from Ilimozs Pennsyivama and Tcxas ' R - L

i :'_'.'.In fact a year ago Isuccessfuliy recruited an Orthopedzc Surgeon A Wzsconsm natwe fmm- S

S ‘LaCrosse, he trained in our state but was practlclng in Lomsxana For a tame our, commumty__- L
oh ﬁnally had three full tzme orthopcdic surgeons R L e '

i Unfortunately, last fali one of our long~term orthopedic surgeons returned to hzs home statc i

-+ of California after pracucmg in Wisconsin for over ten years. We need ihree surgeons to -
" cover our Emergency Room. Needless to'say, Tam dzlagem‘iy recruiting for an addmonaE
o -_Orthopedlc Surgcon as our ER 13 cevered by askmg our exmtlng doctors to take extra caH

i Xn the three months we have beerx recrmnng, _I have ﬂpoken w1th a nvmber of surgeons AH SRR
are keeniy aware of the favorahie malpractice hlstery in W}SCOI}SIH a.nd more lmp{)rtantly, the o

e '_precanous sxtuatzoa 1t isin today

: B '_-'Two weeks ago 1 was trymg to convmce a surgeon from Lake Charles Lems;ana 1:0 come for '. L
~‘a visit to Marinette. 'As a native of Pennsylvania, he ; moved south to practice in a better e

" medical environment, oniy to have his home and cmmmumty dev&stated by a hurricane. -

e ':Despﬂe a successful meé;cai practzce hzs famﬁy m31sts on movmg to a safer envxronmem



" Of course 1 could easily assure him of our lack of hurricanes on the east coast of Lake -

" “Michigan. However, he also asked about malpractice in Wisconsin. Could Igivehim =~~~

- assurances about Wisconsin not being the medical crisis it has in his home state of SHS

" Twould like to call this orthopedic surgeon back and entice him to practice in our community;
1 want to make sure that our ER is always covered. ‘Marinette needs your help to recruit good -
© . doctors. T ask that for the people of our community, for Northeast Wisconsin, in fact, for the S
" entire state, that you support AB 1073, Thank you! .0 0 3

e BayAreaMedzcalCemerma99~bed géﬁérc_zl acute care h_czs;ﬁifal located in Northeast = '

" Wisconsin. It includes a community primary/secondary care hbspt_’tal,_'_a_'171,'10'0_:3_@_:fft_.""- R

. outpatient surgery center, a primary care physician joint venture, and a radiation oncology . L i
- joint venture. BAMC offers select, advanced medical services, with an emphasis on diagnostic .

"f"'i_.-'-'i'__-'fadiOlogy,'_?'éhab'ilitatién_sé'r_fvicés_,_-qfﬂbulatoky'su'rge@, obstetrics, cancer treatmentand

- urgent care. In March of 2005, Bay Area Medical Center was named one of the nation’s 1 00 S

e '{Top_'_Ha'r_Spitals by Solucient, the leading source of healthcare business intelligence.- =




